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INTRODUCTION

The last year was an active one for class, mass, and representative litigation,
portending further developments in 2022. This article covers some of
these recent developments, including questions addressing arbitration
preemption, standing, and settlement fairness.!

ARBITRATION: AB 51, SB 707, AND PAGA DO NOT CONFLICT
WITH THE FAA.

Arbitration is a quickly evolving area of law that has critically impacted class,
collective, and mass litigation since the United States Supreme Court started
taking an expansive view of the preemptive scope of the Federal Arbitration
Act (FAA) with respect to consumer and employment contracts.?2 The
pandemic years have been no different.® In 2019, the state legislature passed
two laws—AB 51 and SB 707—that curtail the circumstances under which
arbitration agreements may be entered into and enforced. These laws have
mostly survived legal challenges that they conflict with the purposes of the
FAA. The year 2021 ended with the United States Supreme Court granting
certiorari to consider whether an individual’s right to bring representative
actions in court, including under the Labor Code Private Attorneys General
Act of 2004 (PAGA), conflicts with the FAA. Expect further developments in
this important area of law.

AB 51 & CHAMBER OF COMMERCE V. BONTA

In late-2019, Governor Gavin Newsom signed into law Assembly Bill 51 (AB
51),% codified at Labor Code section 432.6 and Government Code section
12953. The law prohibits employers from requiring workers to sign waivers
pertaining to rights under the Fair Employment and Housing Act (FEHA)

or the Labor Code, including arbitration agreements, “as a condition of
employment, continued employment, or the receipt of any employment-
related benefit.”> Labor Code section 432.6 also prohibits employer
retaliation for an applicant’s or employee’s refusal to enter into such an
agreement.® Any agreement requiring the employee to “opt out of a waiver
or take any affirmative action” in order to reserve their FEHA or Labor Code
rights is considered to place an impermissible condition on employment.”
To enforce their rights to employment, continued employment, or non-
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retaliation after refusing to sign a waiver, a worker
may seek injunctive relief and other remedies, as
well as attorneys’ fees.® However, once a worker
signs an arbitration agreement, the arbitration
provision may only be invalidated if it is otherwise
unenforceable under the FAA. The law applies

only to contracts for employment entered into,
modified, or extended on or after January 1, 2020,%°
and it does not apply to post-dispute settlement or
negotiated severance agreements.™

In advance of AB 51’s January 1, 2020 effective
date, the Chamber of Commerce and other business
interests sought declaratory relief and an injunction

to stop government enforcement of the law. The U.S.

District Court of the Eastern District of California
issued a preliminary injunction, enjoining the law to
the extent that it touches on issues of arbitration.
The court found a likelihood of success on the merits
that the FAA preempted AB 51 because the latter
bill placed arbitration on unequal footing with other
laws and interfered with the purpose and objectives
of the FAA.*2 The government appealed.

In Chamber of Commerce of United States v. Bonta,*
the Ninth Circuit reversed, in part, the lower court’s
preliminary injunction, thereby partially reviving
AB 51. In the 2-1 decision, the majority held that the
FAA does not preempt Labor Code section 432.6
because the two statutes do not conflict.** Section
432.6 regulates contract formation, whereas the
FAA ensures the enforcement of already-executed
arbitration agreements. The court reasoned that
Section 432.6 does not make enforcement of the
FAA impossible because it does not discriminate

on its face against the enforcement of arbitration
agreements and creates no contract defense
allowing the invalidation or nonenforcement of an
arbitration agreement.*® Further, the court reasoned
that Section 432.6 does not stand as an indirect
obstacle to accomplishing the FAA’s purposes

and objectives.'

The Ninth Circuit affirmed the district court’s ruling
that the FAA preempts the AB 51 provisions that
permit civil and criminal sanctions on employers

as applied to executed arbitration agreements.'”
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The appellate court reasoned that such penalties
necessarily punish employers for entering

into arbitration agreements, thereby creating
impermissible obstacles to the purposes and
objectives of the FAA '8

Judge Sandra Segal lkuta’s dissent reads like a clarion
call to those who might provide future review:

The majority holds that if the employer
successfully “forced” employees “into
arbitration against their will,” ... the
employer is safe, but if the employer’s
efforts fail, the employer is a criminal.... This
tortuous ruling is analogous to holding that

a statute can make it unlawful for a dealer to
attempt to sell illegal drugs, but if the dealer
succeeds in completing the drug transaction,
the dealer cannot be prosecuted.””?

In October 2021, the Chamber petitioned for
reconsideration en banc by the Ninth Circuit® and
may eventually petition for certiorari.

For now, the Ninth Circuit’s decision is the law of
the land. While the Ninth Circuit vacated the lower
court’s injunction,?! the appellate court’s mandate
has not yet issued due to the Chamber’s request

for en banc review, so for now, the district court’s
injunction against government enforcement remains
in place.??

Any California employer that still utilizes arbitration
agreements should carefully evaluate whether its
practice for entering into such agreements complies
with Labor Code section 432.6.

The language of the district court’s injunction

was addressed to government officials.?® While
reasonable minds can disagree, bold private litigants
may interpret the injunction as inapplicable to non-
government actors, and seek to enforce their rights
under the law without waiting for a mandate to issue.



SB 707 & TEQUILLA TOLBERT V. SISYPHIAN, LLC

In 2019, Governor Newsom signed Senate Bill 707,
a law that makes it harder for employers and sellers
to delay arbitration by not paying their required
arbitration fees. The law, which amends sections
1280 and 1281.96 of the Code of Civil Procedure
and adds sections 1281.97, 1281.98, and 1281.99,
provides individuals with procedural options and
remedies when a company fails to pay arbitration
fees on time. The framework for SB 707 was based
on case law holding that companies that delay

or refuse to submit payment in arbitration are in
default and can no longer compel the claimant

back to arbitration.?* Similarly, under SB 707, if

the drafting party (i.e. the party that wrote the
agreement) does not pay the costs required to
initiate or proceed with arbitration within 30 days
after the due date, it has breached the arbitration
agreement and thereby waives its right to compel
arbitration.?> Employee and consumer plaintiffs
can then withdraw the claim from arbitration and
proceed in a court of appropriate jurisdiction or
compel arbitration, and the drafting party must pay
reasonable attorneys’ fees and costs related to the
abandoned arbitration.?¢ Additionally, the court or
the arbitrator is empowered to impose sanctions on
the drafting party, including monetary, evidentiary,
and terminating sanctions.?’

SB 707 was a response to concerns about
companies delaying arbitration. Before the law
went into effect on January 1, 2020, companies
sometimes compelled employees and consumers
into arbitration and then strategically withheld
arbitration fees, putting the proceedings on hold.?®
This was a tactic used by some companies—including
Chipotle,?? Lyft,%° Uber,3! and Postmates®?—in
response to mass arbitration campaigns in which
many individuals filed arbitration claims against
employers at the same time.33 Avoidance tactics
often worked. For example, after delaying payment
in response to a mass of individual arbitrations
filed against Postmates, the company eventually
convinced the AAA to permit just fiftty randomly
selected arbitrations to move forward.3

After the passage of SB 707, Postmates sought

to block 10,356 separate arbitrations filed by
couriers against the company.®> Postmates filed an
application for a temporary restraining order. The
court denied the request.3¢ Postmates then sought,
among other things, declaratory judgments that
Postmates cannot be compelled to arbitrate on a
“de facto class basis” and that SB 707 is preempted
and unconstitutional under the contracts clauses
of the United States and California Constitutions.®”
The court denied the motions, finding that: SB

707 is not preempted by the FAA because the
former does not invalidate arbitration agreements;
SB 707 is not unconstitutional because it fosters
rather than impairs contract compliance; and
couriers without factual disputes regarding the
existence of arbitration agreements were able to
commence arbitration.®®

Currently before the Ninth Circuit is another case
challenging SB 707 on preemption grounds. In
Tequilla Tolbert v. Sisyphian, LLC, appellants argue that
the FAA preempts SB 707 because the California law
penalizes companies for refusing to pay arbitration
fees.®” Appellees contend there is no conflict
between SB 707 and the FAA, instead arguing that
SB 707 promotes arbitration by “penalizing bad
actors and incentivizing timely payment of required
arbitration fees.”° They cite Ninth Circuit precedent
that a party’s “failure to pay required costs of
arbitration” qualifies as a “default” under the FAA .

Effective January 1, 2022, another statute now
bolsters Senate Bill 707. Senate Bill 762 amends
sections 1281.97 and 1281.98 of the Code of

Civil Procedure to require arbitration providers

to distribute invoices for the fees and costs to
commence litigation to all parties to the arbitration
on the same day and by the same means. All parties
must agree to any extension of time for the fee due
dates.*? The law also adds section 1657.1, requiring
that the time to perform an act under a contract of
adhesion (which would include the amount of time
to pay fees under an arbitration contract) must

be reasonable.*?
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PAGA & VIKING RIVER CRUISES INC. V. MORIANA

In Iskanian v. CLS Transportation Los Angeles, LLC
(2014), the California Supreme Court held that the
FAA does not preempt the state rule precluding
an employee from waiving their right to bring a
representative action under PAGA, a state law
that authorizes an aggrieved employee to recover
penalties for Labor Code violations on behalf of
the government and other employees.*4 Later, in
Epic Systems Corporation v. Lewis (2018), the United
States Supreme Court held that the FAA’s “saving
clause” did not provide a basis for refusing to
enforce arbitration agreements waiving collective
action procedures for Fair Labor Standards Act
(FLSA) and class action claims.** Since then, many
employer-defendants have sought to compel
arbitration of PAGA claims on the basis that Epic
abrogates Iskanian. California’s courts of appeal
have rejected this argument, holding repeatedly
that the intervening Epic decision did not conflict
with the holding in Iskanian that a ban on bringing
PAGA actions violates public policy.* Until recently,
the United States Supreme Court had declined to
consider this dispute.*’

On December 15,2021, the Supreme Court of

the United States granted certiorari to review the
California court of appeal decision in Viking River
Cruises, Inc. v. Moriana.*® The issue in the case is
whether the FAA requires enforcement of a bilateral
arbitration agreement providing that an employee
cannot raise representative claims, including

under PAGA.

The plaintiff worked as a sales representative for
Viking River Cruises and signed a binding arbitration
agreement that required her to waive any right to
bring a class, collective, representative, or PAGA
action.* The agreement also included a delegation
provision, giving the arbitrator authority to resolve
any disputes over the formation, existence, validity,
interpretation, or scope of the agreement. Despite
the agreement, Moriana brought a PAGA lawsuit
on behalf of the state and all other similarly situated
aggrieved employees, alleging various Labor Code

56 | 2021, CALIFORNIA LITIGATION REVIEW

violations in a single cause of action under PAGA.>°
Viking River Cruises sought to compel arbitration.

The superior court ruled that the waiver was
unenforceable as a matter of public policy.’* The
court of appeal affirmed, holding that because
Moriana was not acting as an agent of the state
when she agreed to arbitrate any claim arising from
her employment, “there is no agreement that would
bind the state to arbitration, even on the question of
arbitrability.”>?

While the Supreme Court of California denied
review,*3 the Supreme Court of the United States
granted certiorari. The outcome of Viking River
Cruises, Inc. v. Moriana could have major effects on
the future of representative actions. If the Court
were to hold that the PAGA waiver is enforceable,
many companies would undoubtedly choose to
include such waivers in arbitration agreements,
severely impeding the enforcement of PAGA.

ARTICLE I1l: FEDERAL COURTS NARROW
STANDING FOR CLASS ACTIONS
AND PAGA.

Article lll of the U.S. Constitution endows

federal courts with the power to hear cases and
controversies.> Standing is a doctrine that limits
who may maintain a lawsuit or seek a remedy or
right in court. In the 2016 decision Spokeo, Inc. v.
Robins, the United States Supreme Court held that
not every statutory violation gives rise to Article Ill
standing.” In two cases decided in 2021, the United
States Supreme Court and Ninth Circuit narrowed
the scope of Article lll standing in class actions and
PAGA actions, respectively.

ARTICLE IIl. STATUTORY DAMAGES IN CLASS
ACTIONS, AND TRANSUNION

In TransUnion LLC v. Ramirez, the U.S. Supreme Court
reversed the Ninth Circuit and trial court judgments
after a class action trial and remanded for further
proceedings.>® The plaintiff brought a class action
under the Fair Credit Reporting Act (FCRA) on
behalf of more than eight thousand consumers



whom the credit reporting agency had listed as
“potential” matches to individuals listed as terrorists
by the federal government without using reasonable
procedures to check the veracity of the matches.*”
After trial, the jury awarded each class member
roughly $1,000 in statutory damages for FCRA
violations.’® The Ninth Circuit affirmed.>®

The Supreme Court then reversed in a decision
opening with the holding from Spokeo:

To have Article Il standing to sue in federal
court, plaintiffs must demonstrate, among
other things, that they suffered a concrete
harm. No concrete harm, no standing.
Central to assessing concreteness is whether
the asserted harm has a “close relationship”
to a harm traditionally recognized as
providing a basis for a lawsuit in American
courts—such as physical harm, monetary
harm, or various intangible harms including
(as relevant here) reputational harm. Spokeo,
Inc. v. Robins, 578 U. S. 330, 340-341 []
(2016).c°

The TransUnion decision goes further in holding that:
“Every class member must have Article Il standing
in order to recover individual damages.”! Therefore,
“uninjured” class members cannot recover damages
at trial.®? TransUnion has been described as “Spokeo
on steroids™? because it applies the standing
doctrine articulated in Spokeo—a case decided at the
pleading stage—to overturn a class action award of
statutory damages following a jury trial.

The Court recognized the concrete harm suffered
by class members whose misleading reports
TransUnion shared with third-party businesses:
the reputational harm associated with the tort of
defamation.®* For a majority of class members,
though, TransUnion kept misleading internal
credit records but did not disseminate misleading
reports. The Court ruled that these individuals did
not demonstrate concrete harm or the need for a
remedy and therefore lacked standing.®®

The Court remanded, leaving it to the Ninth
Circuit’s discretion to consider the effect of the
ruling on the district court proceedings, including
class certification.®

Justice Clarence Thomas, the lone conservative
to dissent, wrote that statutory damages often
represent harms recognized as intangible by the
legislating bodies of government:

Who could possibly think that a person

is harmed when he requests and is sent

an incomplete credit report, or is sent a
suspicious notice informing him that he may
be a designated drug trafficker or terrorist,
or is not sent anything informing him of
how to remove this inaccurate red flag?
The answer is, of course, legion: Congress,
the President, the jury, the District Court,
the Ninth Circuit, and four Members of
this Court.®”

Justice Elena Kagan joined Thomas’s dissent and,
writing separately, accused the majority of judicial
aggrandizement and usurpation of the legislature’s
role: “[The majority] holds, for the first time, that a
specific class of plaintiffs whom Congress allowed
to bring a lawsuit cannot do so under Article lll. ...
] Congress is better suited than courts to determine
when something causes a harm or risk of harm in
the real world. For that reason, courts should give
deference to those congressional judgments.”®

TransUnion may encourage plaintiff-side
practitioners to file more class actions that rely on
statutory damages in state courts where Article Ill
jurisdictional limitations do not apply.¢’

ARTICLE 111, PAGA,AND MAGADIA

In a decision issued a month before TransUnion, the
Ninth Circuit in Magadia v. Wal-Mart Associates, Inc.
vacated and remanded a district court’s judgment
awarding $70,000 in PAGA penalties for missed
meal breaks.”® The Ninth Circuit held that because
the PAGA representative plaintiff did not personally
suffer any meal-break violation, he lacked standing
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to bring a PAGA claim for aggrieved employees who
missed meal breaks.”?

The Ninth Circuit reasoned that PAGA differs
significantly from qui tam statutes, which allow
private plaintiffs to prosecute civil claims on the
government’s behalf, and which enjoy a narrow
exemption from the Article 1l requirement

that a plaintiff suffer an “injury in fact.””2 While
acknowledging that PAGA shares features of qui
tam actions,”® the court explained that PAGA
conflicts with qui tam’s tradition of the government
maintaining supervisory authority during the
litigation. In contrast, PAGA creates an interest in
penalty awards not just for the plaintiff and the
state, but also for other non-party employees, and
the state retains fewer procedural controls over
litigation.” The court pointed to analogous federal
case law supporting its position.”

As with TransUnion, Magadia may encourage PAGA
plaintiffs to avoid federal court in favor of state court
where PAGA receives more favorable treatment.
Indeed, Magadia creates a split between federal

and state interpretations of PAGA. The California
Supreme Court in Iskanian, for example, described
PAGA as “a type of qui tam action.””¢ More recently,
in Huff v. Securitas Security Services USA, Inc., the Sixth
District Court of Appeal held that PAGA is a qui tam
law, permitting an employee who suffered one Labor
Code violation to pursue penalties for aggrieved
employees who experienced violations of different
Labor Code provisions.””

RULE 23(B)(3) PREDOMINANCE
AND OLEAN

Federal courts have demonstrated a recent
preoccupation with uninjured class members.
TransUnion and Magadia reflect a concern with claims
of individuals who are not injured enough. Similarly,
courts have demonstrated concern with whether a
class contains enough injured members.

For example, in Olean Wholesale Grocery Coop., Inc.
v. Bumble Bee Foods LLC, a recently vacated decision,
the Ninth Circuit held that in order to satisfy Rule
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23(b)(3)’s predominance requirement, plaintiffs must
show there is no more than a “de minimis” number of
uninjured class members in a proposed class.”® The
de minimis requirement injected a novel, unwritten
requirement into Rule 23. Olean involved an antitrust
class action alleging a price-fixing conspiracy among
producers of packaged tuna,’”” but the ruling had
implications for consumer, employment, and other
class actions. One of the Ninth Circuit judges later
called, sua sponte, for a vote on whether the court
should rehear the case en banc.®® In August 2021,
the Ninth Circuit vacated the panel opinion and
ordered the rehearing.®!

MANAGEABILITY, PAGA, AND WESSON

In a matter of first impression for a California
appellate court, the Second District Court of
Appeal, in Wesson v. Staples the Office Superstore, LLC,
considered whether trial courts possess inherent
authority to ensure claims brought under PAGA will
be manageable at trial.®? Federal district courts have
split on this issue.®3

The trial court in Wesson granted the defendant’s
motion to strike plaintiff’s PAGA claims as
unmanageable at trial.8* The Court of Appeal
affirmed, holding that: (1) the trial court did have
inherent authority to consider the manageability
of PAGA claims; (2) the court’s manageability
assessment should account for the defendant’s
affirmative defense; and (3) based on the record
before it, the trial court did not abuse its discretion
in dismissing the plaintiff’s PAGA claims.®>

Wesson began as a class and PAGA action alleging
Staples illegally misclassified 346 store general
managers as exempt executives.8¢ After the trial
court denied plaintiff’s motion for class certification,
the defendant moved to strike the plaintiff's PAGA
claims. The defendant invoked the court’s inherent
authority to manage complex litigation and argued
that the plaintiff failed to show the PAGA claims
could be fairly and efficiently tried in light of the
individualized proof required for the defendant’s
exemption defense.®’



The plaintiff argued that the court lacked inherent
authority to ensure the manageability of PAGA
claims. The trial court invited the plaintiff to submit a
trial plan for a manageable trial. The plaintiff laid out
a plan to prove his prima facie case using common
proof but declined to offer a plan for the parties to
litigate the defendant’s affirmative defenses using
common proof. The plaintiff maintained that it would
be improper to dictate how the defendant should
prove its exemption defense.®®

Emphasizing the plaintiff’s choice not to address
how the parties might litigate affirmative defense
according to common proof, and faced with what
both parties agreed would be a years-long trial
under defendant’s plan, the court struck the PAGA
claims as unmanageable.?’

The appellate court affirmed.”° It held that courts
have inherent authority to ensure that PAGA
actions will be manageable at trial. That authority
includes the discretion to strike a PAGA claim
under appropriate circumstances. The court noted
that PAGA claims may present more significant
manageability issues than class actions because
plaintiffs need not show that common questions
predominate over individual ones, PAGA actions do
not require a showing of a uniform policy, and PAGA
actions may cover a wide variety of employees and
legal violations.”?

Manageability may become a popular argument in
defending PAGA actions, but practitioners should
keep in mind Wesson'’s particularities, including:

(1) an executive exemption defense based on
individualized, fact-specific inquiries regarding
employees’ job duties; (2) a plaintiff declining the
court’s invitation to propose a trial plan; (3) apparent
agreement by all parties that the trial could last for
years; and (4) a challenge to manageability that came
at a mature stage of the proceedings.

The Wesson decision does not set forth clear
standards for demonstrating manageability in a
PAGA action. But, in light of the decision, PAGA
plaintiffs should: (1) prepare to present a trial plan
addressing not only the prima facie case, but also the

defendant’s affirmative defenses; and (2) prepare

a strategy for resolving the case in a reasonable
amount of time. Plaintiffs may look for inspiration
from class and UCL representative actions that have
survived previous manageability challenges.

SETTLEMENT FAIRNESS IN CLASS AND
PAGA ACTIONS AND AMARO.

In Amaro v. Anaheim Arena Management, LLC,°? the
Fourth District Court of Appeal lamented a lack of
published state court guidance on the class action
settlement approval process and published its
opinion on the subject. The decision is worth a full
read, but important pieces of guidance relating to
class and PAGA settlements are summarized below.

First, the decision instructs that a class action
settlement should be limited to the complaint’s
factual allegations.”® The court suggested
appropriate language for a class action release
would be: potential claims reasonably arising out of or
reasonably related to the same set of operative facts pled
in the complaint.”*

Second, the court held that FLSA claims may be
released in state-law wage-and-hour class-action
settlements without requiring an opt-in procedure.?”
If followed by other courts, this holding has the
potential to streamline settlement administration
and provide a sense of finality to employers.

Third, the court held that a plaintiff may, in the trial
court’s discretion, release PAGA claims outside of
the one-year limitations period of their own claims.”®
The court reasoned that the statute of limitations
is an affirmative defense to PAGA claims that a
defendant may waive.”” While the court explained
that a trial court may still refuse to approve such
arelease if it deems the release unfair within the
context of the case before it,”® the court’s holding
in Amaro is concerning to plaintiffs’ practitioners
because the approved settlement precluded PAGA
claims alleged in two earlier-filed lawsuits.

Fourth, the appellate court ruled that enough
evidence existed to support the trial court’s
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finding that the settlement was not the product

of a collusive reverse auction.”” A reverse auction
“occurs when a defendant sued in multiple class
actions picks the most ineffectual class counsel

to negotiate a weak settlement that precludes all
other class action claims.”*°° The decision was case-
specific and tied to the abuse of discretion standard
to which an appellate court is bound in reviewing
atrial court’s determination of a class action
settlement’s fairness.1°!

REVERSE AUCTIONS. INTERVENTION,
TURRIETA, AND MONIZ

On January 5, 2022, the California Supreme
Court certified the following question for review,
addressing who has standing to intervene in PAGA
settlement proceedings:

Does a [PAGA|] plaintiff [| have the right to
intervene, or object to, or move to vacate, a
judgment in a related action that purports to
settle the claims that plaintiff has brought on
behalf of the State?0?

This question has produced divergent decisions

by California appellate courts in the last year. The
Second District Court of Appeal’s decision in Turrieta
v. Lyft, Inc.—which the California Supreme Court

will review—held that a PAGA plaintiff in one action
did not have standing either to move to vacate

a judgment following the settlement of another
PAGA action containing overlapping claims or to
appeal that judgment.'®® The First District Court

of Appeal in Moniz v. Adecco, Inc.,*** and the Fourth
District Court of Appeal in Uribe v. Crown Building
Maintenance Co.1% found otherwise, holding that a
PAGA plaintiff in one action has standing to appeal
a judgment on final approval of the settlement of
another PAGA action containing overlapping claims.

CONCLUSION

There are currently a lot of moving pieces in the
areas of law discussed above. This year promises
important developments, especially in relation to
PAGA, with anticipated decisions from United States
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Supreme Court in Viking and the California Supreme
Court in Turrieta. Stay tuned.
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Betancourt v. Transportation Brokerage Specialists (2021)
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exempt from FAA as workers “engaged in interstate
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Labor and Workforce Development Agency (LWDA)
was sufficient under PAGA’s administrative exhaustion
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aggrieved employees implicated by representative
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and Sexual Harassment Act, a bipartisan bill that bars
the use of forced arbitration in workplace sexual assault
and harassment claims.
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S. Ct. 1612 (FAA saving clause was not a basis for
refusing to enforce arbitration agreements waiving
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